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AMERICAN 


PVERSIGHT 


Mmch 18, 2019 


VIA ELECTRONIC MAIL 

Michael Mjuquis 

Freedom of Information Officer 

Department of Healtli and Hnman Services 

Hnbert H. Hnmphrey Bnilding, Room 729H 

200 Independence Avenue SW 

Washington, DC 20201 

FOIAReqnest@hhs.gov 

Re: Freedom of Information Act Request 

Deiu' Mr. Maixjnis: 

Pnrsnimt to the Freedom of Information Act (FOIA), 5 U.S.C. § 552, and Depiu Pnent of Healtli 
and Hnman Semces (HHS) implementing regnlations, 45 C.F.R. Part 5, Americim Oversight 
makes tire following request for records. 

Requested Records 

American Oversight recpiests that HHS produce the following witliin twenty business days: 

All commnnications (inclnding emails, email attachments, text messages, calendar invitations, 
calendiu' entries, meeting notices, meeting agendas, or talking points), as well as any snmmaiies of 
or notes taken during any oral commnnications) between Secretar y Alex Aziu' or any person 
commnnicating on his behalf, snch as schednlers or assistants, imd imy individuals associated with 
the entities listed below: 

1) Assembly Biosciences 

2) Apexian Phimnacenticals 

3) Baxter BioPharma Solutions 

4) Catalent 

5) Endocyte 

6) Evonik 

7) Exelead 

8) KP Phai'inacentical Technolog}' 

9) Eannett 

10) Mead Johnson 

11) Novo Nordisk 

12) PD Phiu'inatech 

13) IQVIA 
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14) AIT Bioscience 

15) Anagin 

16) Maeti'ics 

17) Theratorne Bio 

Please provide Jill responsive records Iromjannaiy 29, 2018, to die date die search is 

condncted. 

In addition to die records recjnested above, American Oversight idso reijnests records describing 
die processing of tiiis recjnest, inclnding records snlllcient to identify search terms nsed imd 
locations and cnstodiims searched and any ti acking sheets nsed to ti ack die processing of tiiis 
recjnest. If yonr agency nses FOIA cjnestionnaires or certifications completed by individnal 
cnstodians or components to determine whetiier tiiey possess responsive materials or to describe 
how tiiey condncted searches, we also recjnest imy snch records prepared in connection witii tiie 
processing of tiiis recjnest. 

American Oversight seeks all responsive records regiudless of format, niedinm, or physical 
characteristics. In condncting yonr search, please nnderstand tiie terms “record,” “docnment,” imd 
“information” in tiieir broadest sense, to inclnde imy written, typed, recorded, graphic, printed, or 
andio material of any kind. We seek records of imy kind, inclnding electronic records, andiotapes, 
videotapes, imd photographs, as well as letters, emails, facsimiles, telephone messages, voice mail 
messages imd tianscripts, notes, or minntes of imy meetings, telephone conversations or 
discnssions. Onr recjnest inclndes imy attachments to tiiese records. No category of material should 
be omitted from search, collection, and production. 

Please seiu ch all records regcu ding agency bnsiness. You may not exclude searches of files or 
emails in the personal custody of your officials, such as personal email accounts. Records of 
official business conducted using unofficial systems or stored outside of official files are subject to 
the Federal Records Act and FOIA.' It is not adequate to rely on policies and procedures that 
require officials to move such information to official systems within a certain period of time; 
American Oversight has a right to records contained in those files even if material has not yet been 
moved to official systems or if officials have, through negligence or willfulness, failed to meet their 
obfigations." 


' See Competitive Enter. Inst v. Office ofSci. & Tech. Policy, 827 F.3d 145, 149—50 (D.C. Cir. 
2016); cf.Judicnil Watch, Inc. v. Keny, 844 F.3d 952, 955-56 (D.C. Cir. 2016). 

" See Competitive Enter. Inst v. Office ofSci. & Tech. Policy, No. 14-cv-765, slip op. at 8 (D.D.C. 
Dec. 12, 2016) (“The Government argues tiiat because tire agency had a policy recjuiring [tire 
official] to foiwiu'd all of his enniils from his [persomil] account to his business email, tire 
[personal] account only conbiins duplicate agency records at best. Therefore, the Government 
ckiims tiiat any hypotiietical deletion of tire [personal account] emails would still leave a copy of 
those records intact in [tiie official’s] work email. However, policies are raiely followed to 
perfection by imyone. At tiiis stage of tiie case, tiie Court cimnot assume tiiat each imd every work- 
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In addition, please note diat in condncting a “reasonable sejuch” as recjnired by law, yon mnst 
employ die most np-to-date technologies and tools available, in addition to seiuches by individnjil 
cnstodians likely to have responsive information. Recent technolog}' may have rendered HHS’s 
prior FOIA practices nnreasonable. In light of the government-wide requirements to manage 
inf ormation electronically by the end of 2016 , it is no longer reasonable to rely exclusively on 
custodian-driven searches." Furthermore, agencies that have adopted the National Archives and 
Records Administration (NARA) Capstone program, or similar policies, now maintain emails in a 
form that is reasonably likely to be more complete than individual custodians’ files. For exjmiple, a 
custodian may have deleted a responsive email from his or her email prognmi, but FIHS’s 
ju'chiving tools would capture tirat enuiil under Capstone. Accordingly, Americjm Oversight insists 
tiiat HFIS use tire most up-to-date technologies to sear ch for responsive information and take steps 
to ensure tirat tire most complete repositories of infornratiorr rue seruched. Anrerican Oversight is 
available to work witir you to craft appropriate search terms. However, custodian searches are still 
required; agencies may not have direct access to files stored in .PST files, outside of network 
drives, in paper format, or in personal email accounts. 

Urrder tire FOIA Inrproverrrerrt Act of 2016, agerrcies must adopt a presumptiorr of disclosure, 
witirholding infornratiorr “only if. . . disclosure would hrmrr rm irrterest protected by an exerrrptiorr” 
or “disclosure is prohibited by law.”* If it is your positiorr tirat any portiorr of tire recjuested records 
is exempt from disclosure, Anrericarr Oversight rerjuests tirat you provide an index of tirose 
docunrerrts as rerjuired urrder Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973), cert denied, 415 
U.S. 977 (1974). As you rue awrrre, a Vaughn irrdex must describe each docunrerrt claimed as 
exempt witir suffrcierrt specificity “to permit a reasorred judgmerrt as to whetirer tire materirrl is 
acturrlly exempt urrder FOIA.’” Moreover, tire Vaughn irrdex “must describe each docurrrerrt or 
portiorr tirereof witirheld, and for each witirholding it rrrust discuss tire corrsecjuerrces of disclosirrg 
tire sought-after irrforrrratiorr.”'’ Further, “tire witirholding agerrcy must supply ‘a relatively detrriled 
justifrcatiorr, specifrcrrlly iderrtifying tire reasorrs why a particuku' exemptiorr is relevant and 
correlating tirose claims witir tire pru ticuku' part of a witirheld docunrerrt to which tirey apply.”” 


related enrrril irr tire [persorral] accourrt was duplicated irr [tire offrcirrl’s] work email accourrt.” 
(citatiorrs omitted)). 

" Presiderrtirrl Memorarrdum—Managing Goverrrnrerrt Records, 76 Fed. Reg. 75,423 (Nov. 28, 

2011), https://obanrawhitehouse.ar'chives.gov/tire-press-offrce/2011/11/28/presiderrtirrl- 
nrenrorarrdunr-nranaging-goverrrnrerrt-records; Office of Mgnrt. & Budget, Exec. Office of tire 
Presiderrt, Memorrmdum for tire Heads of Executive Departnrents & Irrdependent Agencies, 
“Mrmaging Goverrrnrerrt Records Directive,” M-12-18 (Aug. 24, 2012), 
https://www.rudrives.gov/files/records-rrrgnrt/nr-12-18.pdf. 

* EOIA Inrprovenrerrt Act of 2016 § 2 (Pub. E. No. 114-185). 

" Founding Church of Scientology v. Bell, 603 E.2d 945, 949 (D.C. Cir. 1979). 

*’ Kingv. U.S. Dep’t of Justice, 830 E.2d 210, 223—24 (D.C. Cir. 1987) (emphases irr originrrl). 

’ Id. at 224 (citirrg Mead Data Cential, Inc. v. U.S. Dep’t of the Air Force, 566 E.2d 242, 251 (D.C. 
Cir. 1977)). 
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In die event some portions of tire recjnested records are properly exempt from disclosnre, please 
disclose any reasonably segregable non-exempt portions of tire recjnested records. If it is yonr 
position drat a docnment contains non-exempt segments, bnt drat diose non-exempt segments cu e 
so dispersed dironghont die docnment as to make segregation impossible, please state what 
portion of die docnment is non-exempt, cmd how die matericd is dispersed dironghont die 
docnment.* Claims of nonsegregability ninst be made widi die same degree of detail as recjnired for 
claims of exemptions in a Vaughn index. If a recjnest is denied in whole, please state specificcdly 
diat it is not reasonable to segregate portions of die record for release. 

You should institute a preservation hold on information responsive to this request Americim 
Oversight intends to pnrsne cdl legal avennes to enforce its right of access nnder FOIA, inclnding 
litigation if necessary. Accordingly, HHS is on notice tiiat litigation is reasonably foreseeable. 

To ensnre diat diis recjnest is properly constrned, tiiat secuches are condncted in cm adecjnate bnt 
efficient nicmner, and tiiat extianeons costs aie not incnrred, Americcm Oversight welcomes an 
opportnnity to discnss its recjnest widi yon before yon nndertake yonr secu ch or incnr seaich or 
dnplication costs. By working togetiier at die ontset, Americcm Oversight cmd HHS can decrease 
the likelihood of cosdy cmd time-consnming litigation in die fntnre. 

Where possible, please provide responsive matericd in electi'onic format by email or in PDF or 
TIF format on a USB drive. Please send cmy responsive material being sent by mail to American 
Oversight, 1030 15'*’ Street NW, Snite B255, Washington, DC 20005. If it will accelerate release of 
responsive records to American Oversight, please also provide responsive matericd on a rolling 
basis. 

Fee Waiver Request 

In accordcmce witii 5 U.S.C. § 552(a)(4)(A)(in) and 45 C.F.R. § 5 .54, American Oversight recjnests 
a waiver of fees associated witii processing tiiis recjnest for records. The snbject of tiiis recjnest 
concerns the operations of die federcd government, cmd die disclosnres will likely conti ibnte to a 
better nnderstcmding of relevant government procednres by die general pnblic in a significcmt way. ’ 
Moreover, die recjnest is primcuily and fnnckmientcdly for non-commercicd pnrposes.'" 

American Oversight recjnests a waiver of fees becanse disclosnre of die recjnested information is in 
the pnblic interest becanse it is likely to contribnte significcmtiy to pnblic nnderstcmding of die 
operations or activities of die government." The disclosnre of die information songht nnder tiiis 
recjnest will docnment and revecd die operations of die federcd government, inclnding how officicds 
condnct die pnblic’s bnsiness. Specifically, die recjnest will shed light on whetiier and to what 


“ Mead Data Cential, 566 F.2d at 261. 
” 45 C.F.R. § 5.54(a). 

Id. 

" 45 C.F.R. § 5.54(b)(1), (2)(i)-(ii). 
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extent outside orgjmizadons, pardculaily brimd pharmaceudcal compimies, jue exerting influence 
on federal policy-making. 

This request is primarily and fundamentally not for commercial purposes.'^ As a 501(c)(3) 
nonprofit, American Oversight does not have a commercial purpose and the release of dre 
information recjnested is not in American Oversight’s dnancial interest. Arnericjm Oversight’s 
mission is to promote Uanspiuency in government, to educate dre puhlic ahout government 
acdvides, and to ensure the accountahility of government officials. American Oversight uses the 
information gadrered, and its analysis of it, to educate the puhlic drrough reports, press releases, or 
odrer media. American Oversight also makes materials it gathers available on its public website rmd 
promotes their avrdlability on social media platforms, such as Facehook and Twitter.“ American 
Oversight has dernonsUated its commiUnent to dre puhlic disclosure of docuirrerrts aird creadoir of 
editorial corrteirt. For exrmrple, after receiviirg records regardiirg air ethics waiver received by a 
seirior DOJ attorirey," Arrrerican Oversight proirrpdy posted the records to its website aird 
published im imalysis of what the records reflected ahout DOJ’s process for ethics waivers.'^ As 
arrotlrer exarrrple, Airrericarr Oversight has a project called “Audit the Wall,” where dre 
orgarrizadoir is gadreriirg imd imalyziirg iirformadoir arrd commeirdirg oir puhlic releases of 
inforirradoir related to the adirriiristradoir’s proposed coirsU ncdoir of a barrier aloirg the U.S.- 
Mexico border.'*’ Accordiirgly, Anrericarr Oversight qualifies for a fee waiver. 

Conclusion 


We share a corrrirroir irrissioir to proirrote Umrspareircy iir govermrreirt. Arrrericair Oversight looks 
forwar d to workiirg widr your ageircy oir this rec}uest. If you do irot mrderstaird airy part of dris 
rec}uest, have arry (juesdoirs, or foresee airy problems in fully releasing the requested records, 
please contact Sar a Creighton at foia@arrrericarroversight.org or 202-869-5245. Also, if Anrericarr 


45 C.F.R. § 5.54(b)(3)(i)-(ii). 

" Anrericarr Oversight currently has approximately 12,200 page likes on Facehook and 54,100 
followers on Twitter. American Oversight, FACEBOOK, https://www.facebook.conr/weareoversight/ 
(last visited Miu. 15, 2019); Americim Oversight (@weiu'eoversight), Twitter, 
https://trvrtter.com/weareoversight (last visited Feh. 6, 2019). 

“ DOJ Records Relating to Solicitor Generali Noel Francisco’s Recusal, AMERICAN OVERSIGHT, 
https://www.arrrericarroversight.org/docrinrent/doi-civil-division-response-noel-frimcisco- 

compliimce . 

" Francisco & the Fravel Ban: What We Learned from the DOJ Documents, AMERICAN 
Oversight lrttps://www.anrericarroversight.org/francisco-the-travel-ban-what-we-learned-fronr- 
thedoi-docunrents . 

'*’ Audit die Wall, AMERICAN OVERSIGHT, https://www.anrericanoversight.org/invesdgadon/andit- 
the-wall. 
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Oversight’s request for a fee wjiiver is not granted in full, please contact us immediately upon 
making such a determination. 


Sincerely, 



Austin R. Evers 
Executive Director 
American Oversight 
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